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1) The Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of
Benefits Arising from their Utilization (ABS) to the Convention on Biological Diversity, Oct, 29,
2010.

2) Qghirs, vatokelgAl BEA A7) AT 1375009 FH 20124 89 299
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3) HIA, “Uaokl AN HAlA Bg2 A O, #4%, 581 (2011). FAAY o] §FEdE
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4) Nagoya Protocol Article 15(1): Each Party shall take appropriate, effective and proportionate
legislative administrative or policy measure to provide that genetic resources utilized within its
jurisdiction have been accessed in accordance with prior informed consent and that mutually
agreed terms have been established, as required by the domestic access and benefit-sharing
legislation or regulatory requirements of the other Party.

5) ehg GAoleke Sl fAAde] QAT ABT EE Hopol wet AALL HS
& e o,

6) TUCN, An Explanatory Guide to the Nagoya Protocol on Access and Benefit-Sharing, at 175-176
(2011).
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7) gy, e F 3), 59

8) Nagoya protocol, Article 15(2): Parties shall take appropriate, effective and proportionate
measures to address situations of non-compliance with measures adopted in accordance with
paragraph 1 above,

9) Bakary Kante, UNEP Manual on Compliance with and Enforcement of Multilateral Environmental
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Agreements, at 294 (2000),

10) Nagoya protocol, Article 15(3): Parties shall, as far as possible and as appropriate, cooperate in
cases of alleged violation of domestic access and benefit-sharing legislation or regulatory
requirements referred to in paragraph 1 above,

11) TUCN, kel 2 6) 1814,

12) Id,

13) Id,

14) Nagoya protocol, Article 16(1): Each Party shall take appropriate, effective and proportionate
legislative, administrative or policy measures, as appropriate, to provide that traditional knowledge
associated with genetic resources utilized within their jurisdiction has been accessed in accordance
with prior informed consent or approval and involvement of indigenous and local communities
and that mutually agreed terms have been established, as required by domestic access and
benefit-sharing legislation or regulatory requirements of the other Party where such indigenous

and local communities are located,
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16) Id at 60-61.
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17) IUCN, ¢ke] F 6), 1834,
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18) ¥4, el F 3), 614,
19) Nagoya protocol, Article 17(1). To support compliance, each party shall take measures, as
appropriate, to monitor and to enhance transparency about the utilization of genetic resources.

Such measures shall include: (a) the designation of one or more checkpoints, as follow...
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20) Nagoya Protocol, Article 2(C): “Utilization of genetic resources” means to conduct research and
development on the genetic and/or biochemical composition of genetic resources, including

through the application of biotechnology as defined in Article 2 of the Convention,
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21) vhget, "okl g Suljeld AR A7 2, 7-8% (2011),

22) Id.

23) WA ko] F 3), 61-62W,

24 )Nagoya Protocol, Article 17(1)(a)(i). Designated checkpoints would collect or receive, as

appropriate, relevant information related to prior informed consent, to the source of the genetic
resource, to the establishment of mutually agreed terms, and/or to the utilization of genetic

resources, as appropriate,
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27) Nagoya Protocol, Article 17(1)(a)(ii). Each Party shall, as appropriate and depending on the
particular characteristics of a designated checkpoint, require users of genetic resources to provide
the information specified in the above paragraph at a designated checkpoint. Each Party shall take

appropriate, effective and proportionate measures to address situations of non-compliance,
28) IUCN, %9]  6), 1949,



215 ZHEHOMC# S A&3t
ol Agh (a)(ii)E ol 5t
ol qu @Eﬁ AESHA] Ak A%, AA7HS st 74 IAFEL

2|
= LA
14al7] 91 A8 242 Ajor F2 AFE Aoz A¥E & o, ol

>\' PN

ro

AN

o
~
z

o

Ho,
(o mlm
e
it

BT sho] §20709 o] g0 k. FAsh= Ao o olF A%
a7] 98 BslRel 498 27 Bags 4%E Aoln, 22 olela olwg)
W AR S18) A7l BART TAH FAPES ANT o glow]

ol 7t PAAS Aekigol B} sj2a @ Aol

e aAolwA waHe 2A: AL JAFEe Al el 9ol
% Sgolw FEalok & Aolch, ool ARz owelube] 9, 43, 9
A%, 723 uRrEely § o /14 435S TelEd BA71 2 S99
2] A% shol BAtolor & Aol

(@) 8 £= s YEE E 7|2l HMET A7 He

A7) )P thed 2 &, SAYFEFAFAE S48
AFMEREH Y RS ¥dste] vY JRE HE S A2 S Us|eto] %iOI ﬂrfﬂ
TU| 7|1FE, PIC WF= 12]1 ABS HEAE T HA-g o xﬂ%% ﬁ%‘ 3 H%é‘}

i gtk & ANES B ASA 59 ARE EFste] 7
uet 4 B EE ARE dd 7HEYR § Az
38 sfolof g}, ofefet o= AAIFS Aol ofaL
B “will"g AREBEIL Al A7) AR} ude| S Z
= AT 957} QS FESPooF & Aot ol 2EES AWRAY, YL
o HME HAZIH AAE BAEL AN A7 AT W Sl thsiA
T BATEA 4ee AFS Fost Jdes

;O

29) Such information, including from internationally recognized certificates of compliance where they
are available, will, without prejudice to the protection of confidential information, be provided to
relevant national authorities, to the Party providing prior informed consent and to the Access and

Benefit-sharing Clearing-House, as appropriate.
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30) Checkpoints must be effective and should have functions relevant to implementation of this
subparagraph (a). They should be relevant to the utilization of genetic resources, or to the
collection of relevant to information at, inter alia, any stage of research, development, innovation,
pre-commercialization or commercialization,
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[Abstract]

A Study on the Compliance Mechanism and Designation of
the Checkpoints in Implementing the Nagoya Protocol

Oh, Sun Young

Convention on Biodiversity has three main objectives. They are, the
conservation of biological diversity, the sustainable use of the components of
biological diversity, and the fair and equitable sharing of the benefits arising out
of the utilization of genetic resources, In order to fulfil the last one, the Nagoya
Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of
Benefits Arising from their Utilization (“Nagoya Protocol’) to the Convention on
Biological Diversity was adopted at the Tenth meeting of the Conference of the
Parties (COP) to the Convention on Biological Diversity, on October 29, 2010,
The Nagoya Protocol requires potential users of genetic resources obtain the
prior informed consent (PIC) of the country in which the genetic resource is
located before accessing the resource, and negotiate and agreeing on the terms
and conditions of access and use of this resource through the establishment of
mutually agreed terms (MAT), However, terms used in the Nagoya Protocol are
ambiguous enough, and thus, they brought a discrepancy in interpretation
between the Parties. In addition, Korea is one of important genetic resources
user countries, we have to prepare for access to genetic resources in other
countries and benefit-sharing with them. In this paper, among core obligations
for the domestic implementation of the Nagoya protocol, issues of “‘compliance”
and ‘“checkpoints designation” were discussed, The Parties in which genetic
resources are utilized have to implement and enforce measures to ensure that
users within its jurisdiction have followed a PIC and MAT, as required by the
access and benefit-sharing legislation of the provider country. However, The
Parties just need to take “appropriate, effective, and proportionate” measures
that best suits our society is needed as a user country, Monitoring compliance

with the Nagoya Protocol is closely related to the designation of the checkpoint,
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The Parties have to designate one more checkpoints in order to monitoring the
genetic resources utilization, but the Nagoya Protocol itself gives discretion to
the Parties how to designate and operate the checkpoint, In order to conform
to the objectives of the Nagoya Protocol and to protect domestic users’ benefit
who utilize the genetic resources from the provider country, we have to
minimize the role of checkpoint, It is because that the monitoring does not
mean surveillance, bur rather regular checking about the genetic resources
utilization, and the government does not have to guarantee the contracts

between the privates,

F M o LIofoEA,
Key Words Nagoya Protocol, Users of Genetic Resources, Prior Informed Consent, Mutually
Agreed Terms, Compliance, Checkpoints
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